
















 

FRANTZ, MCCONNELL & SEYMOUR, LLP 
MEMORANDUM 

 
 
TO: Arthur Seymour 
 
FROM: McKeehanon Rue 
 
SUBJECT: Proposed Subdivision - Broome Road 
 
FILE NUMBER: 1393.0008801 
 
DATE: June 16, 2016 
 
RE: Discovery and Removal of Human Remains  
 
 
Discovery of human remains  
Tenn. Code Ann. § 11-6-107 states as follows: 
 
(b)  Where any sites or artifacts may be found or discovered on property owned or 
controlled by the state or by any county or municipality, the agency, bureau, commission, 
governmental subdivision, or county or municipality having control over or owning such 
property and which is preparing to initiate construction or other earth-moving activities 
upon such property, or is currently performing work of this type upon such property, the 
public body having custody of the land shall comply with subsection (d) and is directed 
to urge supervisors of such works to notify the division of the discovery and location of 
such sites or artifacts immediately, and to cooperate to the fullest extent practicable with 
the division, either to prevent the destruction of such sites and artifacts or to allow the 
division to obtain maximum information and artifacts before these locations are disturbed 
or destroyed. 
 
 In this situation it appears that the preservation of the land and human remains is 
most likely going to be the situation. Since it is believed that there are unmarked human 
remains present the property owner must comply with Tenn. Code Ann § 11-6-107 (d) 
which states as follows: 
 
(d) (1) Any person who encounters or accidentally disturbs or disinters human remains on 
either publicly or privately owned land, except during excavations authorized under this 
chapter, shall:(A)  Immediately cease disturbing the ground in the area of the human 
remains; and 
(B)  Notify either the coroner or the medical examiner, and a local law enforcement 
agency.(2)  Either the coroner or the medical examiner shall, within five (5) working 
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days, determine whether the site merits further investigation within the scope of such 
official's duties. 
(3)  If the coroner or the medical examiner, and law enforcement personnel, have no 
forensic or criminal concerns with regard to the site, then the coroner or the medical 
examiner shall notify the department. 
(4)  Human remains and burial objects reported to the division shall be treated as 
provided in §§ 11-6-104 and 11-6-119, and/or title 46, chapter 4, if applicable. 
(5)  A person who violates subdivision (d)(1)(A) or (d)(1)(B) commits a Class A 
misdemeanor; 
(6)  This section does not apply to:(A)  Normal farming activity, including, but not 
limited to, plowing, disking, harvesting and grazing; provided, that if human remains are 
discovered or disturbed, a report should be made to the officials specified in subdivision 
(d)(1)(B); or 
(B)  Surface collecting. 
(7)  Nothing in this chapter shall be construed to grant a right of access or occupation to 
the public without the landowner's permission. 
 
 Therefore upon discovery it is best protocol to ensure no criminal punishment to 
notify the coroner or the medical examiner. The medical examiner or coroner are required 
to visit the site within 5 working days. Once they determine that there is no need for 
further investigation then there they need to notify the Department of Environment and 
Conservation. State ex rel. Comm'r of Transp. v. Eagle, 63 S.W.3d 734, 768 (Tenn. Ct. 
App. 2001). Notification of the Division of Archeology is required upon the discovery 
human remains presumed to be Native American.  Id.  
 
Protection of Gravesite within a deed 
Tenn. Code Ann. 46-8-103(b)(1) states that real property that has a deed that reflects the 
presence of human remains on the property is protected from disturbance or development 
as follows.  

1) A gravesite may not be distrurbed in the area of a ten foot (10) surrounding of the 
perimeter of the gravesite; and  

2) A crypt may not be disturbed in the area of five feet (5’) surrounding the perimeter 
of the crypt.  
(c)  The owner of real property that has a deed that reflects the presence of human 
remains on the property has the option of transferring the remains, at the owner's 
expense, pursuant to the procedure for termination of use as a cemetery in chapter 4 
of this title. However, prior to filing any action in chancery court to transfer the 
remains located in a gravesite or crypt, the proponent of the action shall first publish a 
notice in a newspaper of general circulation within the county in which the gravesite 
or crypt is located. The notice shall include the name of the proponent of the action, 
the location of the property where the remains are located and any name that can be 
discerned from the site of any person there interred. Upon complete transfer of all 
human remains from the property that are properly described on the deed, the buyer 
has the right to the use of the area previously containing the remains as is consistent 
for the remainder of the property. 
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Requirements and process of proper removal 
To adhere to Tenn. Code Ann. 46-8-103 to is required that the following criteria and 
procedures take place to remove human remains and transfer them to a new location.  

 
Human remains can be removed from their final resting place for 3 reasons. 1) The 
burial ground is abandoned or 2) The burial ground is in a neglected or abandoned 
condition or 3) The existence of any conditions or activities about or near the burial 
ground render the further use of the burial ground inconsistent with due and proper 
reverence or respect for the memory of the dead, or for any other reason unsuitable 
for those purposes. Tenn. Code Ann. § 46-4-101.  
 

When removing a body from a burial ground the suit should be brought in the Chancery 
Court of the county in which the human remains are located. Tenn. Code Ann. § 46-4-
103. Notification of the proceedings should be given to an “interested person or persons” 
as to the human remains.  

 
Tenn. Code Ann. § 46-4-102 states as follows: 
As used in this chapter, unless the context otherwise requires, "interested persons" 
means any and all persons who have any right or easement or other right in, or 
incident or appurtenant to, a burial ground as such, including the surviving spouse 
and children, or if no surviving spouse or children, the nearest relative or relatives by 
consanguinity of any one (1) or more deceased persons whose remains are buried in 
any burial ground. 
 

Therefore any person with an easement to the property would be subject to notification, 
as well as the relatives of the people whose remains are being moved. In Perry v. 
Unknown Parties after records investigation the relatives of the people buried could not 
be identified and it was appropriate to name the defendants as “Unknown Parties having 
any interest in the property known as the Mathis Cemetery located on Lot 10 Oak Woods, 
Medina, Tennessee, including but not limited to the heirs of the seven known person 
buried in the Cemetery” Perry v. Unknown Parties, 2010 Tenn. App. LEXIS 797 (Tenn. 
Ct. App. Dec. 28, 2010). The notification to the “Unknown Defendants” was appropriate 
through the publication setforth in Tenn. Code Ann. §§ 21-1-203 -204.  
 
 Tenn. Code Ann. 46-4-104 states as follows: 

Such removal and reinterment, and other relief described in § 46-4-103, including 
partition or sale for partition if prayed for and if the court finds the conditions for 
partition exist as provided in § 46-4-103, shall be granted, authorized, decreed and 
ordered by the court upon the court finding, upon the hearing of the cause upon 
the entire record, including the pleadings and proof, that any one (1) or more of 
the reasons specified in § 46-4-101 exist, and that, due to the same, the burial 
ground is unsuitable for use as a burial ground and as a resting place for the dead 
whose remains are buried therein, or that the further use thereof for those 
purposes is inconsistent with due and proper reverence or respect for the memory 
of the dead, or for any other reason unsuitable for those purposes; but the removal 
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and reinterment and such other relief shall be granted, authorized, ordered and 
decreed only upon it being shown to the satisfaction of the court that definite 
arrangements have been made, or before the removal will be made, for 
reinterment of all of the remains in a place found by the court to be suitable for 
reinterment; that for that purpose there have been obtained, or before the removal 
there will be obtained, either the fee simple title to the place of reinterment or 
adequate permanent right and easement to use the place of reinterment for 
reinterment, and adequate permanent right and easement of access to the place of 
reinterment for visitation; that the removal and reinterment of all the remains will 
be done with due care and decency, and that suitable memorial or memorials will 
be erected at the place of reinterment. 

 
 

Summary 
If human remains that are unknown are discovered the coroner or the medical examiner 
must be notified to view the discovery site. Once they confirm that there is no reason for 
forensic to be notified they must notify the Department. Human remains cannot be moved 
unless one of the three conditions under Tenn. Code Ann. § 46-4-101 are met. If it is 
determined that one of these are met then a suit would need to be filed in Chancery Court 
to inform the “interested parties.” If the court rules that the human remains can be moved 
then the expense is paid by the owner of the property and it must be done in a suitable 
way following the guidelines of Tenn. Code. Ann. § 46-4-104 
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